
  

  

 
 

 

 

November 14, 2019 

VIA Email: djj@iwjlaw.com 

David Jennings 
Suite 2090 
1055 West Georgia Street 
P.O. Box 11168 
Vancouver, Canada V6E 3R5 

Gerald D. Chipeur, Q.C. 
Direct Line: 403.298.2434 
gchipeur@millerthomson.com 

File No. 0247620.0001 

Dear Sir: 

Re:   The Presbyterian Church in Canada (“PCC”) – Remit B (re Definition 
of Marriage) and Remit C (re Ordination of LGBTQI persons) (together 
“Remits”) passed at the PCC General Assembly, June 2-6, 2019 

I. INTRODUCTION 

In a memorandum dated November 12, 2019, Kevin Boonstra, of Kuhn LLP, set forth 
certain findings and opinions with respect to issues of freedom of conscience and 
religion that will arise if the Remits are adopted by the PCC Presbyteries and General 
Assembly (“Memorandum”).  A copy of the Memorandum is attached hereto. You have 
asked that we answer certain questions with reference to the Memorandum.   

The defined terms utilized in this opinion (“Opinion”) have the meanings set forth 
herein or in the Memorandum.   

II. OUR EXPERTISE 

Miller Thomson LLP has extensive expertise and experience advising and representing 
religious organizations in Canada.  We have acted on behalf of a significant number of 
legal entities within each of the largest faith groups in the world. 

The writer’s experience includes over two dozen appeals before the Supreme Court of 
Canada, including the first religious freedom appeal after the adoption of the Canadian 
Charter of Rights and Freedoms (“Charter”). Over the last 35 years, the writer has 
participated as advocate in the following seminal Supreme Court of Canada cases: 

1. Alberta Human Rights Commission v Central Alberta Dairy Pool, [1990] 2 
SCR 489 (Successful claim of adverse effect discrimination by a member 
of the World Wide Church of God); 

2. Renaud v Central Okanogan School District, [1992] 2 SCR 970 (Supreme 
Court of Canada required union and employer to accommodate religious 
practices of Seventh-day Adventist employee); 
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3. Young v Young, [1993] 4 SCR 3 (Application of the Charter to dispute 
between parents regarding conflicting religious beliefs and child custody); 

4. St. Laurent v Soucy, [1997] 2 SCR 714 (Review of Quebec Court of 
Appeal order that interfered with the decisions of a custodial parent 
regarding the attendance of their child at church, wedding and funeral 
services); 

5. Vriend v Alberta, [1998] 1 SCR 493 (Constitutional challenge to failure of 
the Alberta legislature to include sexual orientation in human rights 
legislation); 

6. Trinity Western University v British Columbia College of Teachers, [2001[ 
1 SCR 772 (Supreme Court of Canada reversed the denial of 
accreditation to private Christian university); 

7. Syndicat Northcrest v Amselem, [2004] 2 SCR 551 (Condominium 
corporation required to accommodate the religious practices of residents); 

8. Congrégation des témoins de Jéhovah de St-Jérôme-Lafontaine v 
Lafontaine (Village), [2004] 2 SCR 650 (Reversal of decision of village to 
deny development permit for new church building); 

9. Reference re Same Sex Marriage, [2004] 3 SCR 698 (Intervened in 
reference on behalf of a Senator and a Member of Parliament); 

10. Redeemer Foundation v Canada, [2008] 2 SCR 643 (Application of the 
Charter to Canada Revenue Agency power to require religious charity to 
disclose identity of donors); 

11. Carter v Canada, [2015] 1 SCR 331 (Consideration of the competing 
interests of the patient and the religious convictions of the physician in the 
context of the constitutionality of prohibitions on physician assisted 
suicide); 

12. Loyola High School v Quebec, [2015] 1 SCR 613 (Quebec Ministry of 
Education required to accommodate the religious convictions of Roman 
Catholic high school); 

13. Highwood Congregation of Jehovah’s Witnesses v Wall, [2018] 1 SCR 
750 (Courts will not grant judicial review of religious association 
membership decisions); 

14. Law Society of British Columbia v Trinity Western University, [2018] 2 
SCR 293 (Review of law society decision to refuse, on religious grounds, 
the approval of Christian law school). 
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In addition, the writer has been involved in similar issues before the courts of appeal of 
Ontario, Saskatchewan, Alberta and British Columbia, including the Marriage 
Commissioners Reference, 2011 SKCA 3 (Reference regarding the accommodation of 
the religious freedom of marriage commissioners under provincial legislation). 

Furthermore, the writer has published over fifty articles and book chapters on the 
subject of human rights, including a chapter titled “The Art of Living with Ourselves: 
What Does the Law Have to do with Conscience?” in the 2019 book Religious Beliefs 
and Conscientious Exemptions in a Liberal State. 

III. QUESTIONS PRESENTED 

You have asked that we consider the answers set forth by Kuhn LLP within the 
Memorandum concerning the following questions:  

1. Do we concur with Kuhn LLP’s analysis with respect to the conclusion in 
the Cassels Legal Opinion that a PCC minister could not be compelled by 
law to perform a same-sex marriage ceremony if it is inconsistent with his 
or her religious beliefs? 

2. Do we concur with Kuhn LLP’s analysis with respect to the conclusion in 
the Cassels Legal Opinion that allowing ministers of the PCC to conduct 
same-sex marriage would not expose the PCC or its ministers to liability 
based on discrimination if they refused to participate in a same-sex 
wedding ceremony? 

3. What legal risks exist for the PCC and its congregations if the Remits are 
adopted?  

IV. BRIEF ANSWERS 

We agree with the Memorandum and the Cassels Legal Opinion that a religious official 
cannot currently be compelled by law to perform a marriage ceremony that is 
inconsistent with his or her religious beliefs.  We also agree with the reservations and 
concerns of Kuhn LLP set forth in the Memorandum.   

It is our opinion that the Memorandum is correct when it disagrees with the Cassels 
Legal Opinion that allowing clergy of the PCC to conduct same sex marriage would not 
expose the PCC or its clergy to liability based on discrimination in the event a same-sex 
couple is denied a wedding ceremony.  This is because the law may not find that the 
PCC is acting in a bona fide manner when the PCC takes a different theological position 
with respect to same-sex wedding ceremonies than do individual PCC ministers and 
local PCC congregations. 

Recent decisions of courts in Canada expose the PCC to legal risks should the Remits 
be passed. We agree with the analysis and conclusions in the Memorandum concerning 
these legal risks and we provide additional comments regarding decisions not 
specifically referenced in the Memorandum, but which further support its conclusions. 
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V. COMMENTARY 

We concur with the reservations, concerns and risks described in the Memorandum. 

In addition, we note that the following decisions of the courts in Canada may impact the 
PCC, its employees, members and property if the Remits are adopted:  

1. Ontario Human Rights Commission v Christian Horizons, 102 OR 3d 267 
(2010 Div Ct) (“Christian Horizons”) (Christian Horizons failed to establish 
that religious beliefs regarding marriage were a bona fide occupational 
qualification, as those providing care and support for individuals with 
developmental disabilities were not actively engaged in promoting an 
Evangelical Christian way of life); 

2. Marriage Commissioners Reference, 2011 SKCA 3 (Accommodation of 
religious beliefs of marriage commissioners must have the most minimal 
impact upon those seeking marriage);  

3. Carter v Canada, [2015] 1 SCR 331 (“Carter”) (Physician-assisted suicide 
constitutionally protected activity);  

4. Highwood Congregation of Jehovah’s Witnesses v Wall, [2018] 1 SCR 
750 (“Wall”) (Courts will not review the membership decisions of religious 
organizations).  

A. Bona Fide Occupational Qualification 

In Christian Horizons, the Ontario Divisional Court considered the question of whether 
an Evangelical Christian ministry to the developmentally disabled could rely upon a 
bona fide occupational qualification (“BFOQ”) exception in Ontario’s human rights 
legislation.  The court made three findings relevant to the adoption of the Remits by the 
PCC: 

1. The BFOQ exception will only be available where the organization is 
engaged in a fundamentally religious activity (serving those in need 
without discrimination fulfilled this requirement); 

2. The BFOQ exception will only be available where the activities of the 
position subject to the BFOQ further the religious purposes of the 
organization and its members; 

3. The health care aid position did not satisfy the BFOQ requirement, as 
Christian Horizons had made no “real effort” to “examine whether the 
employment could be performed without the discriminatory restrictions”.1 

                                                

1 102 OR 3d 267 at para 17. 
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It is this last statement that should be of concern to the PCC.  If some clergy and some 
church buildings participate in a same-sex wedding, it will become much more difficult to 
argue that discriminatory restrictions maintained by others are bona fide and worthy of 
protection at law. 

B. Marriage Commissioners 

The decision of Chief Justice Richards, of the Court of Appeal of Saskatchewan, in the 
Marriage Commissioners Reference could limit the ability of the PCC to lawfully deny a 
request for the use of church property or of its clergy to refuse to officiate at a wedding.  
Chief Justice Richards approved the approach of the Ontario legislature to the subject of 
religious accommodation for marriage commissioners, but disapproved of the legislative 
approach referred to the Court of Appeal by the Saskatchewan Cabinet.  The difference 
between the two was minor, but important to Chief Justice Richards. 

The Ontario approach required the establishment of a provincial government agency to 
screen all requests for marriage commissioners, to ensure that no couple was rejected 
upon grounds related to the religious convictions of the marriage commissioner. 

Our concern is that there are no provincial agencies in place to triage couples to ensure 
that none are rejected on the basis of the convictions of PCC congregations or clergy. In 
the absence of a means of managing requests for weddings in a manner similar to that 
in place for marriage commissioners in Ontario, there is significant risk that the courts 
will find that the PCC is not acting bona fide when it leaves decisions regarding 
participation in wedding ceremonies to local congregations and local clergy. 

C. Physician-Assisted Suicide 

In Carter, the Canadian Medical Association asked the Supreme Court of Canada to 
“indicate that any legislative scheme to regulate physician-assisted suicide must allow 
physicians “to follow their conscience in deciding whether or not to provide aid in dying.”  
The court refused to do so, but did write this instruction: 

[W]e note – as did Beetz J. in addressing the topic of physician 
participation in abortion in Morgentaler – that a physician’s decision to 
participate in assisted dying is a matter of conscience and, in some cases, 
religious belief (pp. 95-96).  In making this observation, we do not wish to 
pre-empt the legislative and regulatory response to this judgment.  
Rather, we underline that the Charter rights of patients and physicians will 
need to be reconciled.2 

It is the last line of the quote that causes the greatest concern.  The court has left the 
task of reconciling Charter rights to the legislatures.  It is not clear how the legislatures 
in Canada will reconcile the Charter rights of congregations and clergy on the one side 
and couples desiring a same-sex church wedding on the other. 

                                                

2 [2018] 1 SCR 750, at para 132. 
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There are two current examples of the approach of provincial legislatures to the 
protection of religious rights.  They are at opposite extremes.  In Bill 21, the Quebec 
National Assembly has made it unlawful to accommodate the religious freedom of clergy 
and members of religious organizations (“No accommodation or other derogation or 
adoption, except those provided in this Act, may be granted [under the Charter of 
Human Rights] in connection with the provisions of this Act that concern fulfillment of the 
duty of religious neutrality.”).  At the other end of the spectrum is Alberta Bill 207.  Last 
week it went to second reading in the Legislative Assembly of Alberta.  Bill 207 requires 
the accommodation of religious conscience and protects those who make decisions 
based on conscientious beliefs: 

Protection from liability 

7 No action lies, nor may be commenced nor maintained, against a health 
care provider or religious health care organization in respect of a decision 
that they, or their employees, made to not provide a health care service to 
an individual that is based on their conscientious beliefs. 

D. Judicial Review of Decisions on Doctrine 

It is important to keep in mind that the decision regarding the Remits is fundamentally 
theological.  Decisions regarding doctrine and the meaning of a religious belief will not 
typically attract judicial review.  In fact, the courts will simply refuse to consider 
arguments based solely upon doctrine.  The Supreme Court of Canada made this clear 
in Wall: 

[39] Justiciability was raised in another way.  Both the Congregation and 
Mr. Wall argued that their freedom of religion and freedom of association 
should inform this Court’s decision.  The dissenting justice in the Court of 
Appeal made comments on this basis and suggested that religious 
matters were not justiciable due in part to the protection of freedom of 
religion in s. 2(a) of the Canadian Charter of Rights and Freedoms.  As 
this Court held in RWDSU v. Dolphin Delivery Ltd., [1986] 2. S.C.R. 573, 
at p. 603, the Charter does not apply to private litigation.  Section 32 
specifies that the Charter applies to the legislative, executive and 
administrative branches of government: ibid., at pp. 603-4.  The Charter 
does not directly apply to this dispute as no state action is being 
challenged, although the Charter may inform the development of the 
common law: ibid., at p. 603.  In the end, religious groups are free to 
determine their own membership and rules; courts will not intervene in 
such matters save where it is necessary to resolve an underlying legal 
dispute.3 

 

                                                

3 [2018] 1 SCR 750, at para 39. 
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This decision of the Supreme Court of Canada has three consequences for the PCC: 

1. Firstly, the PCC and its congregations are not subject to the Charter and 
members may vote their conscience on questions of doctrine; 

2. Secondly, the courts will not subject any theological decision made by the 
PCC to judicial review under the Charter or otherwise; 

3. Thirdly, Charter values will impact the development of the common law 
and the interpretation of legislation. 

It is this last point that has been made in the Memorandum and should be carefully 
considered. 

VI. CONCLUSION 

In conclusion, decisions on doctrine belong to the PCC. Nevertheless, once the 
decisions are made, the PCC will be required to defend the decisions in the event a 
couple seeking same-sex marriage disagrees with the religious convictions of local PCC 
clergy, congregations or members. Should the Remits be implemented in their current 
form, it will be difficult to effectively defend the position of PCC clergy, congregations or 
members who refuse to participate in same-sex wedding ceremonies, with potential 
resulting liability to the PCC itself. 

Yours truly, 
 
MILLER THOMSON LLP 

 
Gerard D. Chipeur 
GDC/mlee 


