
 

 

 

TO:  David Jennings, Representative Elder of the Presbytery of Westminster and 

Commissioner of the 146
th
 General Assembly of the Presbyterian Church in Canada 

 

FROM:  Kevin Boonstra, Kuhn LLP 

DATE:  November 12, 2019 

RE:    The Presbyterian Church in Canada (the “PCC”) – Remit B (re Definition of Marriage) 

and Remit C (re Ordination of LGBTQI persons) (together the “Remits”) passed at the 

General Assembly of the PCC, June 2 – 6, 2019 

 

Mr. Jennings: 

You have advised that you are in the process of doing due diligence in advance of voting on the Remits as 

a Representative Elder of the Presbytery of Westminster and potential Commissioner of the 146
th
 General 

Assembly of the PCC.  You have asked that we examine the legal implications of the Remits as part of 

this process.  We have reviewed the Remits and now provide our findings and opinions with respect to 

issues of freedom of conscience and religion if the Remits are adopted by the Presbyteries and General 

Assembly of the PCC.  The Remits are attached to this memorandum for ease of reference. 

Our Background and Experience 

In retaining us, you have made reference to our experience dealing with church issues, particularly as they 

intersect with human rights law and the rights and freedoms guaranteed under the Charter of Rights and 

Freedoms.  As you know, a significant part of our practice is serving church and parachurch organizations 

across Canada, including a number of Christian denominations. 

We have also acted as counsel for main litigants in leading cases decided by the Supreme Court of 

Canada on issues of freedom of religion and LGBTQI equality claims, as well as acting for intervenors in 

other leading constitutional and human rights litigation.  Most recently, the writer was lead counsel for 

Trinity Western University in the cases decided by the Supreme Court of Canada in 2018 related to its 

proposed school of law.   

The writer also has published many articles on constitutional and human rights issues of particular 

significance to the Christian community in Canada, including LexView
1
 commentaries and in Convivium.
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1
 https://www.cardus.ca/search/?q=lexview  

2
 https://www.convivium.ca/  
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A. KEY FINDINGS 

Our key findings and opinions can be summarized follows: 

1. It is not clear from the language of the Remits how they would be applied or interpreted within 

the PCC polity.  The Clerks of Assembly have provided a written interpretation in this regard, but 

that interpretation is not legislatively authoritative.  If the Remits were to be adopted, significant 

changes would be required to be completed in the Book of Forms, subordinate standards and/or 

other PCC documents. None of these necessary amendments have been provided in draft and, as 

such, it is very difficult to assess the internal impacts to the PCC and its membership if the 

Remits are adopted.   

 

In any event, the interpretation of the Clerks of Assembly on the impact of adoption of the Remits 

do not take into account what Canadian federal and provincial law may require of PCC 

congregations, Presbyteries, ministers or ruling elders.   

 

2. The law currently protects clergy from being compelled by statute to perform same-sex marriage 

ceremonies against their religious beliefs, particularly in two provinces and one territory that have 

enacted statutory protections.  However, this may not be the case in provinces in which such 

legislation does not exist or in the longer term given current trends in the law and how the 

Charter of Rights and Freedoms has been interpreted and applied in recent legal cases.  As 

interpreted by the Clerks of Assembly, the Remits would not permit ministers to believe in the 

sinfulness of same-sex marriage in all circumstances.  The adoption of the Remits will make it 

more difficult for PCC ministers to establish a sincerely held religious belief opposing the 

morality of same-sex marriages, particularly if they are compelled by the PCC to accept 

ordination of ministers and ruling elders who are in such relationships.   

 

3. The adoption of Remit B may expose the PCC to liability for discrimination, even if individual 

ministers are permitted to refuse to perform same-sex marriage ceremonies. Further, individual 

ministers could themselves be potentially liable if they fail to take adequate steps to accommodate 

such a ceremony request, even if they are not personally required to perform such a ceremony. 

 

4. The adoption of Remit B would also undermine the ability of individual congregations to refuse 

to allow church property to be used for same-sex wedding ceremonies and celebrations. 

 

5. Additionally, the adoption of Remit B would undermine the ability of congregations and 

Presbyteries to refuse to employ ministers who are in same-sex marriages or who wish to perform 

same-sex wedding ceremonies. 

 

6. It will be difficult for the PCC to change its current uniform theological teaching on same-sex 

marriage, as expressed in Living Faith, and at the same time grant “liberty of conscience and 

action” for ministers and congregations.   
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7. While there is no safe and guaranteed path to protect liberty of conscience and action, the best 

option (short of separating into two denominations) would be to defeat the adoption of the Remits 

and then either (a) maintain the status quo; or (b) to devolve theological teachings on same-sex 

intimacy and marriages to the Presbyteries and allow each congregation to join (or transfer to) a 

Presbytery that shares its religious belief and commitment.  Before moving in this direction, the 

PCC should carefully set out the proposed changes to the Book of Forms such that the 

Presbyteries and General Assembly can actually understand the impacts of what is being 

proposed. 

 

 

B. DOCUMENTS, FACTS AND ASSUMPTIONS 

In preparing this memorandum, we have had access to and reviewed: 

1. The Act to Incorporate the Trustee Board of the Presbyterian Church in Canada (the “PCC 

Act”); 

2. The Acts and Proceedings of the One Hundred and Forty-Fifth General Assembly of the PCC, 

Waterloo, Ontario, June 2 – June 6, 2019 (the “Proceedings”); 

3. A summary of a legal opinion provided to the PCC by Cassels Brock LLP  with respect to 

“whether ministers could be compelled to perform same sex marriages” (the “Cassels Legal 

Opinion”); 

4. The PCC’s Book of Forms, 2019 Edition; 

5. Presbyterian Connection, Issue 11, Fall 2019, in particular pages 37-38, written by Rev. Stephen 

Kendall and Rev. Don Muir (the “Clerks of Assembly”);  

6. Portions of the 2016 Clerks of Assembly Report to the General Assembly (Acts and Proceedings, 

pages 281-283); 

7. Portions of the 2018 Clerks of Assembly Report to the General Assembly (Acts and Proceedings, 

pages 250-254); and 

8. An email from Rev. Don Muir to you dated September 27, 2019 pertaining to the legal status of 

congregations of the PCC as employers of PCC ministers. 

Based on our review of the documents listed above and our discussions with you, we assume that the 

following facts are true: 

PCC Religious Beliefs 

1. In terms of theology, the PCC is a confessional (creedal) church.  Its theological positions and 

beliefs are set out in creedal statements such as the Nicene Creed and Apostles’ Creed.  

Additionally, the PCC has adopted subordinate standards of its religious beliefs, being the 

Westminster Confession of Faith, the Declaration of Faith Concerning Church and Nation, Living 

Faith, and those other examples found in Appendix F of the Book of Forms. 
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2. The PCC currently has no significant theological confessional belief that is not uniform among its 

45 Presbyteries.
3
 

 

3. Ministers and ruling elders are expected to uphold the doctrine found in the creedal statements 

and subordinate standards.   

 

4. In section 8.2.3 of Living Faith (a subordinate standard), the PCC has defined “Christian marriage 

as a union in Christ whereby a man and a woman become one in the sight of God.” 

PCC Structure 

5. The PCC is incorporated under the PCC Act and is the only incorporated entity of the 

denomination.  It is comprised of 45 Presbyteries, none of which are separately incorporated, 

most of which are determined geographically within Canada.  Individual congregations are 

associated with one of the Presbyteries and are governed by their own Sessions.
4
 

 

6. The highest authority within the PCC is the General Assembly.  The Remits were passed by the 

General Assembly during the Proceedings.  They are now being remitted to the Presbyteries. In 

order to be made law, they must be approved by a requisite majority of the Presbyteries and their 

ministers and ruling elders, and then finally approved once again by the General Assembly.  

 

7. The Presbyteries are the governing bodies (within the PCC) over local congregations and are 

responsible for the care and order of the churches within each of their bounds (section 200 of the 

Book of Forms). 

 

8. Ruling elders are chosen by local congregations and are ordained for life.  Once a person is 

chosen and ordained as a ruling elder, their credentials are recognized throughout the PCC and in 

all other Presbyteries and congregations.  If a ruling elder leaves the congregation in which they 

were ordained, they will not function in the capacity of a ruling elder unless admitted into the 

session of another congregation. 

 

9. PCC ministers (teaching elders) are ordained by Presbyteries.  Once they are ordained, their 

ordination credentials are recognized across the PCC in all other Presbyteries.  They will have 

“active membership” if they are employed by a congregation or as part of a PCC affiliated camp 

or seminary.  If they are no longer employed, they retain their ordination credentials while on the 

“Appendix to the Roll” to a specific Presbytery, but are not entitled to vote as a teaching elder. 

 

10. Once a ruling elder or minister is ordained, all other Presbyteries and congregations must 

recognize their credentials, but need not put them into active roles as ruling elders or ministers.   

  

                                                           
3
 Pursuant to Section 140.1 of the Book of Forms, Sessions have the power to determine whether baptised children 

in their congregations may partake of communion.   
4
 There are a few congregations and temporal boards of the denomination that are incorporated entities.  That is not 

relevant to the analysis and opinions set out herein. 
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Employment of Ministers and Others 

 

11. Congregations (through their sessions) are generally considered to be the managing employers of 

ministers.  They are responsible for all of the costs and liabilities of the employer-employee 

relationship.  However, a minister cannot be hired or have their employment terminated without 

approval of the Presbytery. Employment is thereby a hybrid responsibility of the congregation 

and Presbytery. 

 

12. The employment of non-clergy congregational employees is managed by the sessions of local 

congregations, including decisions on hiring and firing.   

Use and Management of Church Property 

13. All PCC congregational church property in Canada is registered in the name of congregational 

trustees who hold the church property in trust.  The trust terms require that the church property is 

held for the sole use and benefit of the congregation.  If a congregation ceases to exist, the church 

property reverts to the PCC to be legally held by the Trustee Board for the benefit of the PCC 

(s.109.2, 114.6, 139, 149, 150-157 and 200-200.14 of the Book of Forms). 

 

14. Management of church property is generally left to congregations, acting through their sessions, 

but general authority over them is with the Presbyteries (s.200.14 of the Book of Forms). 

Effect of the Remits  

15. On pages 37 and 38 of the Presbyterian Connection, Issue 11, Fall 2019, the Clerks of Assembly 

provided their interpretation that, if passed, the Remits would: 

 

(a) Permit PCC members and clergy to believe that marriage can be either between a man and a 

woman or between any two adults.  However, members and clergy would not be free to 

believe that the ordination of a minister or ruling elder is invalid because they are in a same-

sex relationship or marriage.  

 

(b) Not require any PCC minister to conduct a same-sex marriage ceremony. 

 

(c) Not require any congregation to “host a same-sex marriage”. 

 

(d) Not require a minister or ruling elder to participate in the ordination, induction or installation 

of a person who is in a same-sex relationship or marriage (which they distinguish from the 

PCC’s position on the ordination of women).   
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C. LEGAL ISSUES 

You have asked us to address the following issues: 

1. Whether we agree with the conclusions in the Cassels Legal Opinion that a PCC minister could 

not be compelled by law to perform a same-sex marriage ceremony if it is inconsistent with 

his/her religious beliefs. 

 

2. Whether we agree with the Cassels Legal Opinion that allowing ministers of the PCC to conduct 

same sex marriage would not expose the PCC or its ministers to liability based on discrimination 

if they refused to participate in a same-sex wedding ceremony. 

 

3. What legal risks exist for the PCC and its congregations if the Remits are passed. 

 

 

D. LEGAL ANALYSIS 

Before addressing the specific legal issues, we note that the impact of the adoption of the Remits within 

the PCC suggested by the Clerks of Assembly must be viewed as interpretations only.  They are not 

legislatively authoritative.   Additionally, no proposed wording changes to the Book of Forms, 

subordinate standards or other documents of the PCC have been suggested or provided for consideration 

to effect what the Clerks of Assembly have assumed or concluded.  Only with the benefit of such 

proposed wording could the General Assembly actually understand the likely impacts of the adoption of 

the Remits.   

Most importantly, they are not statements of what Canadian federal or provincial law may require of 

congregations, Presbyteries, ministers or ruling elders if the Remits are adopted. 

1. Cassels Legal Opinion 

 

The Cassels Legal Opinion contains two conclusions: (a) a religious official cannot be compelled by law 

to perform a marriage ceremony that is inconsistent with his or her religious beliefs; and that, as a result 

(b) permitting PCC ministers to refuse to perform same-sex marriage ceremonies would not expose PCC 

or its ministers to liability on the basis of discrimination, or on any other ground. 

 

We generally agree with the first conclusion, namely that religious officials cannot currently be 

compelled by law to perform a marriage ceremony that is inconsistent with his or her religious beliefs.  

That is a fairly accurate statement of the decided law as it exists today, although we have some important 

reservations and concerns as set out in more detail below.   

 

(Under the next headings, we explain why we respectfully disagree with the Cassels Legal Opinion with 

respect to the second conclusion.)   
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As noted, we generally agree that religious officials cannot currently be compelled by law to perform a 

same-sex marriage ceremony if it would be contrary to his/her religious beliefs to do so.  However, it is 

very important to express some cautions about the law in this regard and its application over the longer 

term if the Remits are adopted: 

 

 The Cassels Legal Opinion relies on the Civil Marriage Act,
5
 which is federal legislation.  Under 

sections 91(26) and 92(12) of the Constitution Act, 1867, the federal government has jurisdiction over 

“marriage and divorce” while provincial governments have jurisdiction over “solemnization of 

marriage within the province.”  As such, the preamble and section 3.1 of the Civil Marriage Act, 

which purport to protect freedom of religion in the context of same sex marriage, are not binding on 

the provinces with respect to matters within provincial jurisdiction.   

 

The provinces have authority over civil rights,
6
  which includes human rights legislation.  As noted in 

the Cassels Legal Opinion, only two provinces and one territory have amended provincial legislation 

to provide protections for the clergy with respect to same-sex marriage.   As such, it cannot be 

categorically stated that the Civil Marriage Act is adequate protection for clergy that refuse to 

perform same-sex marriage ceremonies in all circumstances across Canada. 

 

 In Reference re Same-Sex Marriage
7
, the Supreme Court of Canada dealt with the hypothetical 

situation of a “statute” that enacted “compulsion” to require “religious officials” to perform same-sex 

marriages.
8
  The Court found that such a statute would breach of s.2(a) of the Charter (freedom of 

conscience and religion).  With respect to this conclusion, please note the following with respect to 

the Court’s reasoning in Reference re Same-Sex Marriage: 

 

(a) The Court expressly left open the possibility that “exceptional circumstances” could permit 

such a breach to be upheld as justified under section 1 of the Charter
9
, which means that 

clergy could be compelled to perform same-sex marriages despite a breach of s.2(a) of the 

Charter.    

 

(b) The majority of the Supreme Court of Canada in TWU v. LSBC
10

  applied the reasoning in this 

case quite narrowly in relation to the protection of students who attend TWU because of their 

evangelical Christian beliefs, which included a religious belief that marriage should be limited 

to opposite sex couples.
11

    

 

(c) The Court was addressing only the question of a future hypothetical statute that created such 

compulsion.  It may be that other costs or burdens could be imposed on clergy in the future 

under human rights or other legislation through the mechanism of “Charter values” if clergy 

refuse to participate in same-sex marriages for civil purposes.  Marriages in Canada can be 

                                                           
5
 S.C. 2005, c.33 

6
 Constitution Act, 1867, s.92(13) 

7
 [2004] 3 S.C.R. 698, 2004 SCC 79 (“TWU v. LSBC”) 

8
 Para. 56 

9
 Para. 58 

10
 [2018] 2 S.C.R. 293, 2018 SCC 32 

11
 Para. 90 
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both civil and religious in nature.  The ceremonies are effectively fused in the church context 

as ordained clergy are given the authority to perform marriages for civil purposes as well.  

Note that the rights and freedoms guaranteed by the Charter  “must . . . be capable of growth 

and development over time to meet new social, political and historical realities often 

unimagined by its framers”
12

  As such, the extent of Charter protections  and the Supreme 

Court of Canada’s interpretation of them are never static and can be expected to change over 

time.
13

  Since the Supreme Court of Canada has now permitted the imposition of “Charter 

values” of non-discrimination onto private organizations despite infringing freedom of 

religion,
14

 all state compulsion in matters dealing with LGBTQI equality claims is not 

constitutionally prohibited.   

 

(d) The Court also addressed the possibility that same-sex marriage might create a “collision of 

rights” with respect to freedom of religion in the future.  The Court stated that such a collision 

“does not necessarily imply unconstitutionality,” that the right to religious freedom is 

“expansive” and that every effort will be made to reconcile rights
15

 in the manner done in 2001 

in Trinity Western University v. British Columbia College of Teachers.
16

  This was not the 

approach taken by the majority in dealing with a “collision of rights” in TWU v. LSBC in 2018.  

In other words, how the courts approach such issues of “balancing” or “collisions of rights” 

already appears to have changed since Reference re Same Sex Marriage was decided. 

 

 To articulate a freedom of religion defence to involvement in a same-sex marriage, a member of the 

clergy must establish that he or she sincerely believes (for religious reasons) that marriage must 

remain between a man and a woman, and that the state interference or compulsion has more than a 

trivial impact.
17

  In Amselem, the majority of the Supreme Court of Canada held that freedom of 

religion is about personal convictions, which need not be obligatory tenets or precepts of a particular 

religion.
18

  As such, if the PCC changes the definition of marriage to allow “two parallel definitions 

of marriage,”
19

 a member of the clergy would be called upon to prove that he or she still sincerely 

believes that marriage is only between a man and a woman in order to have any protection under 

s.2(a) of the Charter at all.  If the Remits are passed, the theological teachings of the PCC will not be 

                                                           
12

 Hunter v. Southam Inc., [1984] 2 S.C.R. 145 at p. 155 
13

 In particular, see the changes in approach to prostitution (Reference re ss. 193 and 195.1(1)(c) of the Criminal 

Code (Man.), [1990] 1 S.C.R. 1123 and  Canada (Attorney General) v. Bedford, 2013 SCC 72, [2013] 3 S.C.R. 

1101) and physician assisted suicide (Rodriguez v. British Columbia (Attorney General), [1993] 3 S.C.R. 519 and 

Carter v. Canada (Attorney General), 2015 SCC 5, [2015] 1 S.C.R. 331) as well as how the Court dealt with very 

similar cases involving Trinity Western University (Trinity Western University v. British Columbia College of 

Teachers, [2001] 1 S.C.R. 722 and TWU v. LSBC and Trinity Western University v. Law Society of Upper Canada, 

[2018] 2 S.C.R. 453 (“TWU v. LSUC”)) 
14

 TWU v. LSBC; TWU v. LSUC 
15

 Para. 50 
16

 [2001] 1 S.C.R. 722, 2001 SCC 31(“TWU v. BCCT”) 
17

 TWU v. LSBC, para. 63; Syndicat Northcrest v. Amselem, [2004] 2 S.C.R. 551, 2004 SCC 47 at para. 65 

(“Amselem”); Ktunaxa Nation v. British Columbia (Forests, Lands and Natural Resource Operations), [2017] 2 

S.C.R. 386, 2017 SCC 54 at para. 68 
18

 Paras. 39, 42 and 43 
19

 Remit B 
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of any assistance in this regard and, in fact, could work against a minister attempting to establish a 

sincerely held religious belief against same-sex intimacy and marriage.   

 

Further, the courts have recognized that while freedom of religion is about personal choice, it is also 

“profoundly communitarian”.
20

  The protection of freedom of religion in Canada takes into account 

the “socially embedded nature of religious belief”
21

 as well as the “deep linkages between this belief 

and its manifestation through communal institutions and traditions.”
22

  The beliefs of the PCC as a 

whole will impact on how freedom of religion claims will be viewed in the future. 

 

As such, changing the definition of marriage within the PCC may still impact on individual clergy’s 

ability to defend their personal decisions not to be involved in same-sex marriage ceremonies or 

celebrations.  This is particularly true if, over time, the proportion of clergy holding the more 

traditional religious belief becomes a smaller, minority, position within the PCC.  Here, we note that 

if the Remits are passed, ministers are not permitted to believe that the ordination of a minister or 

ruling elder is invalid because they are in a same-sex relationship or marriage.
23

 As such, it is 

proposed only that PCC ministers be permitted to marry only opposite sex persons, but are not free to 

generally believe that entering into a same-sex marriage is sinful.  This may open up arguments that 

PCC ministers are not permitted to believe in the sinfulness of same-sex marriage as a ground for 

refusing to perform same-sex marriage ceremonies.   

 

If most PCC ministers perform such marriage ceremonies as a matter of course, compelling a small 

group of ministers to participate could eventually be seen as overriding a mere “preference” or of 

“minor significance.”
 24

 

 

2. The Remits Would Expose the PCC, its Ministers and Congregations to Liability if They 

Refuse to Participate in Same-Sex Wedding Ceremonies 

 

We respectfully disagree with the Cassels Legal Opinion with respect to its second conclusion.  Allowing 

ministers of the PCC to conduct same sex marriage ceremonies could expose the PCC, its ministers and 

congregations to liability based on discrimination if they refused to participate in a same-sex wedding 

ceremony.    The Cassels Legal Opinion addresses only the position of the PCC’s clergy and not that of its 

ruling elders or congregations.  It also does not address a number of other significant legal issues that may 

arise if the Remits are adopted.   

 

We understand that the Cassels Legal Opinion may have been provided to the PCC without the benefit of 

reviewing the wording of the Remits.  Rather than address the exposure to liability in a general sense 

based on the “proposed policy” referenced in the Cassels Legal Opinion, it is more helpful to focus on the 

consequences of the passage of the Remits themselves.  We will turn now to those other legal issues, 

which will explain why we disagree with the Cassels Legal Opinion on the question of exposure to 

liability. 

                                                           
20

 Alberta v. Hutterian Brethren of Wilson Colony, [2009] 2 S.C.R. 567, 2009 SCC 37 at para. 89 
21

 TWU v. LSBC, para. 64 
22

 Loyola High School v. Quebec (Attorney General), [2015] 1 S.C.R. 613, 2015 SCC 12 at para. 60 
23

 Presbyterian Connection, Issue 11, Fall 2019, page 37 
24

 TWU v. LSBC, paras. 87, 88, 89 
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3. Significant Legal Impacts of the Remits 

The activities of ministers in performing marriages are only a small part of the life of congregations and 

Presbyteries within the PCC.  While individual ministers may be protected against claims of 

discrimination for failing to perform same-sex marriages, the same cannot be said of the PCC if the 

Remits are adopted.  Additionally, congregations whose members (or a majority of whose members) 

oppose same-sex intimacy and marriage for religious reasons may have little defence when it comes to 

use of their church property and management of employees in same-sex relationships.  We will address 

each of these in turn. 

(a) PCC Liability to Claims of Discrimination regarding Conducting Same-sex Marriages 

As noted, the Cassels Legal Opinion dealt only with the position of ministers.  Even though 

individual ministers may be permitted to refuse to perform same-sex marriages, the same is not true 

of the PCC as a whole, or even of individual congregations, if the Remits are adopted.  Once the PCC 

accepts, for all of its Presbyteries and congregations, “that faithful, Holy Spirit filled, Christ centred, 

God honouring people can understand marriage as a covenant relationship … between two adult 

persons,”
25

 the PCC will undoubtedly be required to accommodate requests for same-sex marriage 

ceremonies or celebrations. 

It would be prima facie discrimination on the basis of sexual orientation under human rights statutes 

across the country to refuse to perform same-sex marriage ceremonies or celebrations.  At the 

moment, the PCC could defend a complaint based on freedom of conscience and religion (s.2(a) of 

the Charter) and, depending on the province, as a measure to prefer its own religious members and/or 

as a bona fide reasonable limitation.
26

   

Once the PCC accepts the theological legitimacy of same-sex marriage, individual ministers may be 

exempted, but the PCC as a whole will not be.  This means that if a minister receives a request to 

perform a same-sex marriage, he or she might individually refuse, but the PCC, as his/her employer, 

would have a duty to accommodate the request.  This might even impose on the conscientiously 

objecting minister an obligation to take steps to facilitate the same-sex marriage, including by 

referring to another minister who is prepared to officiate or by making other arrangements for the 

marriage to occur.
27

 

If a conscientiously objecting minister (or congregation) did not do enough to accommodate a request 

for a same sex marriage ceremony, the PCC could be liable.  For example, in Smith and Chymyshyn v. 

Knights of Columbus
28

 (which is cited in the Cassels Legal Opinion) the BC Human Rights Tribunal 

concluded that because of the “core religious belief … that marriage is a union between a man and a 

woman” the Knights of Columbus were justified in refusing to allow its hall for a same-sex wedding 

                                                           
25

 Remit B 
26

 British Columbia (Public Service Employee Relations Commission) v. BCGSEU, [1999] 3 S.C.R. 3 and applied in 

British Columbia (Superintendent of Motor Vehicles) v. British Columbia (Council of Human Rights), [1999] 3 

S.C.R. 868  
27

 See Christian Medical and Dental Society of Canada v. College of Physicians and Surgeons of Ontario, 2019 

ONCA 393.  The Ontario Court of Appeal held that it would breach the freedom of religion of physicians to compel 

them to refer patients to medical assistance in dying services, but that infringement of their rights is justified. 
28

 2005 BCHRT 544 (“Knights of Columbus”) 
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reception
 
.
29

  However, both the Knights of Columbus and its employee were held liable for failing to 

accommodate the complainants’ rental request to the point of undue hardship by failing to assist them 

in finding another location.  If the Remits are passed, the PCC could not maintain that it has a “core 

religious belief” that marriage is confined to unions between a man and a woman. 

In short, the adoption of the Remits would create potential liability for the PCC if individual ministers 

refused to take steps to ensure that same-sex marriages could be performed within the PCC.  The 

ministers themselves could potentially be liable if they fail to take adequate steps to accommodate the 

request, even if they are not required to perform the ceremony themselves. 

 

(b) Use of Church property 

Remit B states that “congregations, sessions, ruling and teaching elders be granted liberty of 

conscience and action on marriage.”  In the Presbyterian Connection,
30

 the Clerks of Assembly state 

that “granting liberty of conscience and action to a Session means that, while no congregation would 

be required to host a same-sex marriage, any congregation would be free to do so.”
31

 

The basis for concluding that “no congregation would be required to host a same-sex marriage” is 

weak.  There is not much decided law in Canada to provide guidance on when churches can refuse to 

rent their facilities for same-sex marriage events, or even other events that may conflict with the 

religious beliefs of the church.  This issue was not directly addressed in Reference re Same Sex 

Marriage, although the Supreme Court of Canada intimated that the compulsory use of “sacred 

spaces for the celebration of [same-sex] marriages” would take into account freedom of religion 

under the Charter.
32

 

As noted, the B.C. Human Rights Tribunal generally found in favour of a Catholic organization in 

Knights of Columbus in 2005, but this was premised on the opposition to same-sex unions being 

rooted in the Catholic Church’s “core religious belief that same-sex marrages are morally wrong.”
33

  

Even then, the Knights of Columbus were required to accommodate the couple to the point of undue 

hardship.   

One must be careful not to read too much into the Knights of Columbus decision as it has limited 

application.  It is a 2005 decision of the BC Human Rights Tribunal, which is an administrative 

tribunal and not a court.  The reasoning was not applied to a retired Mennonite couple running a bed 

and breakfast that refused to accommodate a same-sex couple, even though they viewed their 

endeavor as a ministry.
34

  They were found to have discriminated and were ordered to pay damages, 

expenses and interest.   

                                                           
29

 Paras. 66 and 120.  However, note that this conclusion was based, in part, on reliance on the 2001 Supreme Court 

of Canada decision  in TWU v. BCCT (paras. 96, 117), the full application of which is now in question because of 

TWU v. LSBC. 
30

 Issue 11, Fall 2019 
31

 Page 37 
32

 Para. 59 
33

 Para. 106 
34

 Eadie and Thomas v. Riverbend Bed and Breakfast and others (No. 2), 2012 BCHRT 247 at paras. 20, 129, 139, 

144 
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The adoption of the Remits would undermine the ability of congregations to claim that it is a core 

religious belief of the PCC that churches not be used for same-sex marriages and celebrations. Each 

congregation would have to establish its own “core religious belief” in this respect, even though the 

PCC structure does not generally permit congregations to establish separate or independent 

theological positions or beliefs.  Over time, there would be ample evidence that the PCC, which 

ultimately has the right to own church property through its Board of Trustees, permits same-sex 

marriages to occur without infringing the core religious beliefs of the denomination. 

In fact, making the question of same-sex relationships subject to “liberty of conscience” itself 

suggests that opposition to same-sex marriage is not a “core religious belief” of the PCC. 

This is not to say that some congregations would not continue to hold strong religious beliefs about 

marriage being limited to one man and one woman.  As such, it might still be possible for individual 

congregations to make this argument in defence of a human rights complaint arising from a refusal to 

permit a same-sex marriage in their building.  While management of church property is generally left 

to congregations, acting through their sessions, general authority over them is with the Presbyteries 

(s.200.14 of the Book of Forms).   

For such a defence to be viable, there would need to be a mechanism by which congregations or 

Presbyteries can establish their own core religious beliefs pertaining to the use of sacred spaces and 

impose logically consistent limitations on the use of the church property being held for their use and 

benefit.  Without that being established and well documented, individual congregations would have a 

difficult time resisting requests to use their buildings for same-sex marriage ceremonies or 

celebrations. 

(c) Employment Issues 

While the Clerks of Assembly provide their interpretation on how the Remits could apply to the use 

of church property, they do not address the thornier question of how the employment of ministers and 

others would be handled if there is “liberty of conscience and action on marriage.”  This is 

particularly so if they are correct that there will be no liberty of conscience with respect to the validity 

of the ordination of a person in a same-sex marriage.   

All human rights legislation across Canada prohibits discrimination in employment relationships on 

the basis of sexual orientation.   

Remit C, if adopted, would permit congregations and Presbyteries to hire LGBTQI ministers, whether 

married or single.
35

  It would not require that they do so.  However, this does not answer the question 

of how human rights statutes would be applied to those employment decisions.  It raises the question 

of how congregations and Presbyteries would be able to legally resist hiring a minister in a same-sex 

marriage without breaching the applicable human rights legislation.  While individuals would be 

granted “liberty of conscience and action” in participating in the ordination of ministers in a same-sex 

                                                           
35

While it is outside of the scope of this memorandum, we note that in using the term “LGBTQI,” Remit C goes 

beyond same-sex marriage and also permits hiring transgender (“T”) and inter-sex (“I”) persons.  We do not know 

whether this raises new or separate theological issues for the PCC or whether these categories were considered as 

part of the discussion pertaining to same-sex marriage during the 2019 General Assembly.   
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marriage, ordination is recognized across the PCC and no one would be free to question the 

ordination credentials of such a minister. 

For human rights purposes, the question would be whether heterosexuality (or being a chaste LGB 

person) is a bona fide occupational qualification for ministers in only some PCC congregations.  

Again, whether this is a core religious belief of the individual Presbytery and/or congregation would 

have to be established.  So too would the congregation and Presbytery’s position on whether a person 

in a same-sex marriage could be religiously qualified to hold the office of minister.  

As with the analysis on use of church property, there would have to be a mechanism by which 

congregations or Presbyteries establish their own core religious beliefs pertaining to bona fide 

occupational qualifications for ministers.  This is particularly important and difficult given that 

ordination credentials are recognized across the PCC and, if the Remits are adopted, that no one will 

be able to question the theological credentials of a minister in a same-sex marriage. 

(This would have to be coupled with the congregation/Presbytery’s position on the use of its sacred 

spaces.  It would be nonsensical for a congregation to refuse to make a church available for a same-

sex wedding if its minister – or a ruling elder – were in a same sex marriage.)   

Even utilizing such a mechanism and internally permitting “liberty of conscience and action” among 

congregations would not guarantee protection against a human rights complaint.  For example, what 

would happen if a single or previously married employee entered into a same-sex marriage?  Would 

the congregation be able to terminate that minister or other employee?  For a minister, the consent of 

the Presbytery would be required, at least.  Additionally, there will eventually be examples of 

ministers in same-sex marriages serving as ministers across the denomination, which will give secular 

tribunals and courts pause in assessing the sincerity of the religious beliefs that result in employment 

discrimination on the basis of same sex marriage. 

(d) Theological and Church Structure Issues 

Whenever dealing with a legal claim or defence involving an issue of freedom of religion, it is critical 

to be able to articulate the relevant religious belief or practice, complete with an explanation of the 

underlying theology.  Without that foundation, it is impossible to satisfy the requirement that the need 

for religious accommodation (or refusal to accommodate a same-sex marriage celebration or person 

in a same-sex marriage) is grounded in a sincerely held religious belief. 

As discussed above, religious beliefs and practices are generally protected for individuals.  While the 

Supreme Court of Canada has recognized the communal aspects of religion, it has not yet extended 

the freedom of conscience and religion under s.2(a) of the Charter to a corporate or collective body.   

We are aware that other denominations have dealt with theological issues on which not all of their 

congregations agree.  However, in those circumstances, it was easier for the denominational body to 

decentralize the issue and devolve it to local congregations because they were based on a 

congregational model.  Individual congregations were separately incorporated, were responsible for 

their own hiring/firing and owned their own properties outright.  The denominational body was able 

to articulate that their church family could have differences of theological perspectives on the 

particular issue (which was not core to what held them together) without it impacting on other 

congregations or the denomination as a whole. 
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The PCC is a creedal church, with a much more centralized denominational structure.  PCC’s Board 

of Trustees has a beneficial ownership interest in all church properties and the PCC determines 

theology for the entire denomination.  Ordination credentials for ministers and ruling elders are 

recognized across all PCC Presbyteries and congregations.  So, while it is in theory possible for there 

to be “liberty of conscience and action” for individual congregations as contemplated in Remit B, it 

would have to be very carefully set up by the General Assembly and then very carefully implemented 

by individual congregations.  Even then, there could be problems defending human rights issues 

pertaining to employment issues and the use of sacred spaces. 

The best way to preserve the ability of congregations to preclude same-sex marriage ceremonies in 

their facilities and avoid the obligation to hire ministers or have ruling elders in same-sex marriages is 

to maintain the status quo and defeat the adoption of the Remits. Another safer alternative would be 

for the PCC to split into different denominations.   

If neither of those options are acceptable, we would suggest that: 

1. The General Assembly decide that there can be two acceptable and legitimate theological 

positions on same-sex marriage and LGBTQI issues.  A statement by the General Assembly 

would ideally indicate that the belief in the traditional definition of marriage is a core religious 

belief of some, but not all, of the denomination; 

 

2. The determination of the applicable theological position be devolved to Presbyteries and then be 

consistent across all congregations within a given Presbytery.  The General Assembly would 

effectively delegate the theological position on same-sex relationships to the Presbyteries.  The 

Presbyteries, in their role in overseeing congregations, the hiring/firing of ministers and the 

management of buildings, would require consistency on same-sex theological issues among their 

congregations; and 

 

3. Congregations would be permitted to join a Presbytery, or transfer between Presbyteries, without 

regard to geography.  

This structure would greatly assist in dealing with employment and church facility issues, since both 

congregations and Presbyteries have responsibilities for employment (at least for ministers) and 

buildings.  Additionally, it will relieve the individual congregations of having to articulate their own 

individual positions in a manner that would withstand legal challenge. 

The PCC could then also determine whether it would change church law such that the credentials of 

teaching elders and ruling elders would not automatically be recognized across all Presbyteries, which 

could alleviate the problem of forcing those with divergent religious beliefs on this topic to accept a 

theological position with which they do not agree.   That is, it would avoid a potential inconsistency 

in allowing ministers to conscientiously refuse to perform a same-sex marriage or participate in an 

ordination, but at the same time compelling them to recognize the theological legitimacy of the 

ordination of a person in a same-sex marriage. 

(We note that we have not been asked to deal with the question of whether PCC church membership 

is affected by whether a person is in a same-sex marriage and how membership is recognized across 

the PCC denomination.  We would be pleased to review that matter as well, if you wish.) 
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E. CONCLUSIONS 

Based on the foregoing, our conclusions are as follows: 

1. We largely agree with the Cassels Legal Opinion with respect to whether individual ministers can 

be compelled to perform same-sex marriage ceremonies contrary to their personal religious 

convictions.  However, given the changes in the law since Reference re Same-Sex Marriage was 

decided in 2004, we would be much more cautious about whether this protection will remain 

robust in the future. 

 

2. We do not agree with the Cassels Legal Opinion that the adoption of the Remits will not expose 

the PCC and its congregations and members to liability for refusing to participate in same-sex 

marriages.  In particular: 

 

(a) The PCC might still be liable under human rights legislation for the actions of ministers who 

refuse to perform same-sex marriages, depending on the context; 

(b) Congregations could be compelled to allow their church property to be used for same-sex 

marriage ceremonies or celebrations; and 

(c) Presbyteries and congregations might face limitations in the extent to which they can refuse 

to hire, or terminate the employment of, those in same-sex marriages. 

 

3. Given the structure of the PCC, it will be difficult to truly grant “liberty of conscience and action” 

on these issues.  This is particularly true since “core religious beliefs” are determined by the 

General Assembly, while management of employment relationships and buildings rests with the 

Presbyteries and congregations.  To truly protect ministers, congregations and members in the 

context of human rights laws, the determination of core religious beliefs should be determined at 

the same decision-making and governance level as important church property use and 

employment matters.   

We would be pleased to discuss any of these issues with you further or answer any other questions that 

you might have. 

 

Yours truly, 

KUHN LLP 

 

Kevin L. Boonstra 
Law Corporation 

KLB:as  
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SCHEDULE  

REMITS 

 

Remit B, 2019 re Definition of Marriage 
That the following be approved and remitted to presbyteries under the Barrier Act. (Special Committee on Implications of 

Pathway B, Recommendation No 2, as amended, p. 51): 

 

The Presbyterian Church in Canada holds two parallel definitions of marriage and recognizes that faithful, Holy Spirit 

filled, Christ centred, God honouring people can understand marriage as a covenant relationship between a man and a 

woman or as a covenant relationship between two adult persons. 

 

That congregations, sessions, ruling and teaching elders be granted liberty of conscience and action on marriage. 

 

 

Remit C, 2019 re Ordination of LGBTQI persons (married or single) 
That the following be approved and remitted to presbyteries under the Barrier Act. (Special Committee on Implications of 

Pathway B, Recommendation No 1, p. 52): 

 

That congregations and presbyteries may call and ordain as ministers and elect and ordain as ruling elders LGBTQI 

persons (married or single) with the provision that liberty of conscience and action regarding participation in 

ordinations, inductions and installations be granted to ministers and ruling elders. 
 

 


